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l. INTRODUCTION

Many lawyers spend a considerable amount of thieir greparation thinking about voir
dire, or outlining a powerful opening statementciafting a killer closing argument, often to the
exclusion of adequate preparation for direct am$<examinations. Of course, there are those
who by skill or experience or dumb luck can effeely examine witnesses off the cuff. For the
rest of us, however, there is no substitute fopgration and practice.

The good news is that much has been written alftadtiwe examinations and resources
abound to help us hone our skills in this vastlpamant area of trial practice, and this paper is
simply a modest attempt to gather and distill saihthe fundamentals of good direct and cross
examinations.

Caveat This paper dwells primarily on cross-examinatiaa that aspect of trial work
often involves developing skills that are not nseesy part of everyday communication. This is
not meant to detract from the importance of goaealiexamination; however, good direct
examination is generally more akin to an engaginfprmative conversation, something most
trial lawyers have mastered long before stepping ifoa courtroom.

Il. GENERAL CONSIDERATIONS
A. Juror Expectations

Consider what the typical juror today expects frenal: They want what they've
become accustomed to seeing in legal dramas owvisiele and at the movies. That is, they
expect trials to be fast-paced, interesting, eaiartg, suspenseful, and brief. They will not
jettison these preconceived ideas about how thialilsl unfold, and the trial lawyer should take
steps to craft his or her presentation of the exdden a way that taps into these expectations.
With direct or cross examinations, that may meammpgadown the material you wish to cover,
getting creative with demonstrative aides, buildsgspense, and perhaps most importantly,
knowing when to stop.



B. Courtroom Dynamics

Think of examinations as an intimate conversadomong you, your witness and twelve
good friends. You must engage the jury in the eosation, which has as much to do with your
body language and positioning in the courtroomtatoes with the questions you ask. Jurors
will pay more attention to what is being said ieyhare drawn into the conversation through
periodic direct eye contact with the lawyer and withess, and physical gestures and verbal
statements of inclusion.

Eye contact can of course be uncomfortable foresofay attention to the jurors whose
body language suggests they don’t mind eye comtadtreturn to them periodically. On the
other hand, tone down your eye contact with jurane seem uncomfortable or disinterested.

Physical gestures include turning towards the yungn you ask an important question or
sweeping one arm across the jury box as you itké@eavitness to tell “us” something. Inclusive
verbal statements are those which draw the jurdcsthe conversation between the lawyer and
the witness. Examples include:

“Would you please tell the ladies and gentlemethefjury...”
“We'dlike to know...”

“Please explain tas...”

“Some of usight be wondering about...”

Position yourself in such a way that you can gadilect the conversation towards the
jurors. If the judge requires you to sit at codriable or use a podium during examination, try to
minimize the effect of these barriers. Move tabldsove the podium. Control the courtroom.
If you're chained to a table, approach the witnggh demonstrative aides and other evidence in
order to get into the zone between the witnesslaaglrors.

C. Be Yourself

Jurors and judges dislike fakes. Everyone havithgial characteristics and personality
traits, including a particular method of speakingnnerisms and personal patterns of thought.
Don't try to mimic the actions or the mannerismssofmeone else if it doesn’t come naturally.
Regardless of personality, however, lawyers whosateere and confident win. As with any
aspect of trial, when examining witnesses, straéhe podium and exude confidence even if
there is a chance that the high school drop-owdrdisnt on the stand is going to make you look
like an idiot. Take command of the courtroom. thet jury know that you are prepared and that
you care about the case. This is the most impbrtde because if you do not care, the jurors
will not care.



D. Practice the Art of Listening

Perhaps the most common error made by trial lawigerhe failure to listen to the
witness’s answer. The lawyer may be so absorb@eskiking notes, conferring with co-counsel,
or thinking about the next question that he or abrapletely misses something very significant.
In interviewing jurors post-trial, I'm amazed atvwamany things they pick up on during
examinations that go unnoticed — and thus unexgthin by the lawyers. The most obvious
dangers to this are that they may arrive at thein explanations during deliberations or they
may infer reasons as to why the lawyer did not pairthe issue. Either way, bad things can
happen.

The lawyer must remain attentive and flexible dgrihe questioning, particularly during
cross-examination. Organizing your examinationgicily, perhaps with the benefit of a
checklist of points to make, allows you to covee thecessary material while being flexible
enough to go down any paths the witness may chiodsde.

.  DIRECT EXAMINATION
A. Witness Preparation is Key

Good direct examination is the result of good es preparation. Spend time you're
your witnesses well before they take the stanchey know the areas you expect to cover with
them. Let them in on your case theme, so that tibglerstand the overarching message to the
jury. Have them read their depositions and rentieain of how devastating it will be if they get
impeached on an inconsistency between their deposind their trial testimony. If there are
inconsistencies, discuss in advance how best teeasidhem from the stand. If possible, take
your witnesses to the actual courtroom sometimerbefrial and familiarize them with the
witness stand. Have them sit in the jury box ferspective. Run through a mock direct and
have a colleague do a mock cross examination. i@@msideotaping the witness for later
review and constructive critique.

B. Write the Script, Direct the Show

Once at trial, the case theme you introduced indice and opening statement begins to
take shape through direct testimony. Like any geaipt, your direct examination should have
a beginning, a middle, and an end, preferablyraasti that sticks in the minds of the jurors and
blunts adverse effects of the coming cross examimat With parties, the beginning of their
testimony tells the story of who they once wereéhow things once were, prior to the incident
that brings them in to court. The middle is thargiof what happened. The ending is the story
of how life is now, because of the incident. Thofkyour witnesses’ testimony as following the
acts of a play, with each act building on the kst culminating in a compelling, interesting
final scene that sticks in the minds of the jutamgl motivates them to action.



C. Use Props

Enliven your witnesses’ testimony with the usepobps. If you've got something
tangible the witness can use to demonstrate aiplease it. If you have photographs, blow
them up and have the witness explain what they shohis is where practicing beforehand is
essential, particularly if the witness intends $e a prop in some manner. Make sure it works!

Be creative in thinking up demonstrative aidest the witness off the stand and in front
of the jury, if possible. Dry-erase boards or éktboards or ELMO presenters give the witness
the ability to move around and explain his or hestimony. This movement — so long as it is
coordinated and not distracting — can bring a nawedsion to the testimony. Remind the
witness beforehand that they are educating thegndythus they must include the jury in giving
their testimony.

By the same token, there are some witnesses wheaftous reasons should not be
burdened with props because to do so might def@ct their testimony. This is a case-specific
judgment call by the attorney, which is anothesogawhy advance preparation is so important.

D. Key Points in Any Direct Examination

Develop your theme.

Build interest in the story (“Show and Tell”).
Involve the jury.

Use everyday language; avoid legalese.

Ask clear, concise questions.

Reel in the wandering witness.

Inoculate against bad facts (“Rip Off the Band-Aid”
Pre-impeach on credibility issues.

End on a high note.

IV. CROSS EXAMINATION

One of my favorite trial lawyer maxims i€lose for show; cross for doughIn other
words, while closing arguments are often the mogiy@ble and flamboyant part of trial, cross
examinations are where you score your big pointk thie jury. This should come as no surprise
because in a good cross, you achieve two goalsggotavorable testimony in front of the jury
from an adverse witness and you often discreditihtaess in the process, thereby casting doubt
on the other side’s story.



A. Planning & Implementation

Most trial lawyers have at one time or another isidProfessor Irving Younger’s “Ten
Rules of Cross-Examination,” and those rules artaicgy timeless and bear repeating. They
are:

Be brief.

Use plain words.

Use only leading questions.

Be prepared.

Listen.

Do not quarrel.

Avoid repetition.

Do not allow the witness to explain.
Limit questioning.

Save for summation.

Larry Pozner and Roger Dotichave distilled Younger's rules even further and
recommend following the “Three Rules of Cross-Exzation:”

Ask leading questions only.

One new fact per question.

Break cross-examination into a series of logicalgpessions to each specific
goal.

B. Witness Control

Try enough cases, and you'll run across all varaiof cross-examinees, from the soft
noodle to the granite block. Sticking to the “sildelps you respond to whatever the witness
tries to throw at you. Some common varieties esthwitnesses include:

1. The Artful Dodger

This witness cleverly tries to avoid getting trapgdey giving indirect answers or long-
winded narratives designed to obscure their answedst a cloud of testimony. Bring him to
heel by short, direct questions and re-direct hilremvhe strays. When the witness dances
around your question, stop him and politely sayertiaps you did not understand my question,
and | apologize if | was not clear; let me ask ygain...” When the witness drones on and on
without ever answering your question, one way &akrthis behavior is to wait until he finishes
and then ask, “Do you recall my question?” Eitherwill not remember the question, and thus
look like a fool, or he will remember it, in whiatase you can then ask, “Now will you please
answer the question?”

! Cross-Examination: Science and Techniqu8SEa, by Larry Pozner and Roger Dodd (Matthew Beng@94)



As the witness continues to dodge your clear qoest{which are easily understood by
the jury), his credibility plummets. Remind thegts in closing argument that they are to weigh
thecredibleevidence, and Mr. Artful Dodger’s testimony wagthimg but credible.

2. The Clever Questioner

This witness like to show how clever he is by togsguestions back to the examiner.
Unless his queries are legitimate (for examplelaoify your question), take charge over him by
politely pointing out that the Rules of Evidence nlat permit you to testify, but if they did,
you'd be happy to explain why he was negligentfake the contract, or cheated your client, or
rigged the Breathilizer, or whatever). Then repgaitr question. By you remaining calm and
polite, the jury gets angry at the witness for wastheir time.

3. The Preening Expert

Far too often you’ll do more damage to your caseltimger you try to wrestle with an
expert witness, particularly in highly technicalspecialized fields. The general rule of brevity
is particularly true with experts: Outline the pisi you want to make, that you know you can
make (either from the witness’s own testimony omimking them look unbelievable in the face
of, for example, authoritative treatises), makerthand stop.

A checklist of materials, resources and suggestifmmscross-examining experts is
attached to this paper as Appendix “A.” A trangtfrom an effective cross-examination of a
defendant’s retained expert is attached as Appéeiadix

C. Questioning Tips

1. Use the Witness’s Terms

The following example concerns the defendant inrainal case who has been promised
immunity from prosecution in exchange for testimony

Q. Then you made a deal with the prosecutor, diglnit?
A. I don’t know if you would call it a deal.
Q. Well, what would like to call it -- an arrangent@
The cross-examiner won this interchange instantlyests on a simple principle that can
be applied whenever a witness argues with yourcehof words: Do not insist on a particular

word. Offer the witness a neutral term insteadebthe witness define the word. That way you
are not arguing with the witness, but the witneay tme viewed by the jury as arguing with you.



2. Don’'t Answer Questions

Do not get into a trap of having to answer the @sgis questions. Consider the
following exchange:

Q. When you saw the tire coming at you, you didstop, did you?

A. Well, counselor, what was | supposed to do? ffhaek was on my right,
the car was on my left, and then this huge truekdame bouncing down

the road, right in my path.

Do not answer this question. The next one wileteen worse. Unfortunately, the typical
response by the lawyer to questions from the witneslmost as bad as answering the question,
because it sounds overbearing and seems to talig adfantage of the witness:

Q. I’'m afraid you don’t understand the procedufen the lawyer and you're
the witness. | ask the questions and you givatissvers. Got it?

This is offensive and alienates the jury. Instegdthis:

Q. I’'m sorry, but the rules of evidence don’t parmie to answer your
qguestion. If they did, I'd be happy to explain etkg what you should
have done under the circumstances.

This stops the witness without being rude. Andréed advantage is that you have the
rest of the trial to think of an answer which y@angive during final argument, when the witness

cannot respond.
3. Force the Witness to Answer

Another way to deal with an argumentative withesgiexplain that their answer really
means either yes or no.

Q. So you really didn’t see my client before théision, did you?

A. As | already told you, | was looking straightestal, and a car was in front
of me. The car swerved sharply to the right, arghw the car to my
immediate right start to swerve into my lane.

Q. So that means no, doesn't it?

A. | suppose so.



Another method is to highlight the witness’s refusaanswer by politely stating: “Sir, |
must have the answer to this question for the liteoiethe jury (sweeping your arms across the
jury box; see 11.B, above). If you continue toktaround my question, | am going to be forced to
ask the judge to instruct you to answer.” Thereatyour question.

4. Make Your Point and Stop

After you have made the desired point, stop. Dask the question aimed at driving the
final nail into the coffin by asking the witness doaw the inference you seek to have the jury
draw. Instead, wait until closing argument andirghthe jury of the testimony. This suggests
to the jurors that you credit their intelligencalso, we are more likely to understand, appreciate
and retain conclusions which we arrive at througtuctive or deductive reasoning rather than
those which are simply told to us. In this wayuyéavorable jurors are better prepared to argue
your points when necessary to convince other jutargg deliberations.

5. Don't Cross-Examine Needlessly

Some lawyers assume that cross-examination isrestjor expected. If the witness has
not hurt your case, or if cross-examination isliik® do more harm than good, you may gain
more than you lose by saying self-assuredly, bot xespectfully: “No questions, Your Honor.”
You thus convey a message to the jury that no darhag been done and you do not want to
waste their time.

6. Don’t Get Distracted

Effective cross-examination requires discipliné.ydu are following a particular line of
guestioning, stick to it and do not get distrachgdtestimony that invites further inquiry into
other matters until you have completed your initiajective. This helps avoid confusion in the
minds of the jury, and you can always circle bazkhtese other issues. In fact, this gives you
another opportunity to draw the jury back into &xamination and refocus them with comments
such as, “Ms. Jones, a few minutes ago you tslthat...” or “I want to draw your attention
back to a statement you madeder oath to this jura few moments ago.”

V. Conclusion

Mastering good direct and cross-examination skiikes effort and, above all,
experience. The legendary trial lawyers who seemat it effortlessly have all at one time or
another been humiliated by a witness in front afrg or have had their trains of thought derail.
It happens. Watch and read the masters, practiet works, get in the courtroom as often as
possible, learn from your mistakes, and enjoy \guacesses.



APPENDIX “A”
CROSS-EXAMINATION OF ADVERSE EXPERTS

Below are some useful areas of inquiry and tools yay want to explore and utilize in cross-
examining the adverse expert:

Obtain all of the past depositions, trial testimoagd literature authored by the expert.
Nothing is more effective on cross-examination thending contradictory positions
previously taken by the expert in another case $haport your position in your own
case. There are many websites where you can fiod gepositions and trial testimony
of your opponent’s expert. If possible, gatherstimformation prior to the expert’s
deposition. It is also helpful to talk to the atlatorneys who have gone up against the
expert or who have used this expert for their oases. Quite often these attorneys can
provide valuable information on the witness’s appree and demeanor that you can not
glean from simply reading a deposition.

Do a criminal check of the expert. If the expeaistbeen convicted of a felony or
misdemeanor involving moral turpitude that conwantmay well be admissible.

List the “safe harbor” points which the expertsemgon, and identify those facts that the
adverse expert will concede (or look foolish noh@eding).

Plan and utilize hypotheticals to have the oppdeaempert concede helpful points. Ask
your expert to help you craft these hypotheticdde careful not to get too far astray of
the facts of your case, lest the hypothetical blipan your face.

Use learned treatises that support your experilsams against the opponent’s expert.
Ask questions that allow you to find out the witsidsias, such as:

a. How often has the witness given depositions, regtétwases for attorneys and

testified?

What is the witness’s percentage of income annudadign doing expert review

and testimony?

Does the witness know any of the parties or theonppt's law firm?

Does the witness have the same insurance carriee atefendant?

How much is the witness being paid for his testigion

Does the witness keep a list of cases he/she tigsved and/or testified in?

Does the witness have any billing or computer mogthat would show what

cases they have served as an expert witness in?

Does the witness advertise for their expert witrsesgices?

Has the witness been asked to testify about anyersain the case that the

witness refused to testify about?

j. Review what the witness has reviewed. Sometime®iitant factual information
that hurts the party has purposely not been giwehd expert witness.

=3
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Has the witness requested or does the witnessareeddditional information to
formulate his/her opinions?

Has the witness reviewed any literature or materidat are contrary or
inconsistent with his/her conclusions?

Was the witness asked to assume facts as corrbis icase without further inquiry?
How does the witness know that the facts he/shesaming are correct, if at all? If
the facts are in dispute, get the expert to admaitif different facts are provided that
it could result in a different opinion.

If your expert has personally met with and/or exasediyour client, and the other
side’s expert has not, then emphasize how thatrekps no hands-on, personal
experience with this particular individual on whicchbase his/her opinions.

10



APPENDIX “B”

CROSS-EXAMINATION OF DEFENSE RETAINED EXPERT
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(Excerpt of Proceedings)
DAVID BAUER, M.D.,
having been first duly sworn, testified as follows:
CROSS-EXAMINATION
BY MR. LAIRD:
Q. Good afternoon. Doctor, my name is Steve

Laird. You and I have never met, have we?

A. That's correct, sir.
Q. Let me introduce you to Tom Daniels, the man
you've never met also. I know you've already testified

that you've never examined him. But you've never even

laid eyes on him until you walked in the courtroom,

correct?
A. Yes, sir.
Q. You didn't Tay eyes on him when you were

contacted by Mr. Bassett's firm to write a report, did

you -- had you seen nhim by then?
A. That's correct, sir, I have not.
Q. Okay. You didn't lay eyes on him when you

AF Y
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O
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~

And you were provided just some records on his

medical condition, correct?

T wae nravided wi+h
A. i Was proviaea witr
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records.

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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Q But no fiims?

A No, sir.

Q. You've never seen one MRI film on this man?

A I've seen the report, sir.

Q Excuse me. My question was, have you ever seen

an MRI film on this man?

A No, sir.

Q How many films has Dr. Ward seen?

A. I believe he saw the X-rays.

Q And the MRIs?

A Yes, sir.

Q. As far as any other doctors who have actually
treated Tom Daniels, you haven't been provided all of
the information that they have because they've had
access to radiological films themselves, and Dr. Ward

has actually been inside this man’'s back, would you

agree?
A, I would agree, sir.
Q. I've heard a phrase used by counsel for the
trucking company many times already in this trial
Now to be fair or let's be fair -- as a

matter of fact, I think I heard it during your direct
examination, didn't I?

Yeair daid o
YOouU Qi1a, Sit

(@]

A
A

Q. Okay. To be fair, would you tell the jury how

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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many times your opinion has been Timited or stricken by
a court of law in a case 1ike this? To be fair, tell
them, please.

A. To the best of my knowledge, sir, it has not
been.

Q. Well, you were an expert in the Kathryn
Johnson-Marshall v. Mastec North America Inc. company
case that happens to be -- have been filed and is
pending right next door, in the Court next door, the
48th District Court of Tarrant County, Texas, correct?

A. I don't know, sir.

Q. You're not familiar with an order signed by the
judge Titerally in the next room?

A. No, sir. I have not been provided with that.

Q. That eliminates your testimony? Who's the
lTawyer who hired you in that case?

don't know, sir. I don't recall. If you

o

A
A

would 1ike to hand me that, I would look at it.

1
Q You've never seen anything provided to you by
(VZ a3 E e kA ~ e oy 3 mh+ noyv+ Ann -
the lawyer who hired you in that case right next doo:

telling you about any part of your testimony being

stricken?

A No., sir
Ol o - bheard Af David ~ R
Q UrKay You ever heard of David -- Judge David

Evans next door?

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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stricken
A.
with any
stricken.
Q.
A.
Q.

not have

I may have, sir.

But you are familiar with that case?

I recall the name.

Okay. And you're still an expert in that case?
I don't know, sir.

You've been deposed in that case?

I don't know, sir. I have no memory.

How many other cases has your testimony been

or Timited by a judge?

As I said, sir, I have not ever been provided

information that my testimony has been

Are you saying you don't know how many times?
I am saying that, sir.
I just heard you say that a discogram should

been used as part of the evaluation by Dr. Ward

to determine whether surgery was necessary on

Mr. Daniels; 1is that right?

A,

n
W

Diana K.

3

p=

Your own medical records on her indicated that

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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if there are no changes since March Tast year, we will
recommend a lumbar discogram to see whether the pain is
5 level

coming from the L-4, if indeed the discogram is

concordant at that level. And she and I will talk about

anterior lumbar interbody fusion.
A. What was the date of that report, sir?

Q. First of all, did you write that?

A. I did. I believe I can recognize my report.
THE COURT: Why don't you hand it to him if
that's his. Let him identify it.
THE WITNESS: Thank you, sir.
THE COURT: Um-hum.
MR. LAIRD: May I approach?
THE COURT: Yes, you may. Go ahead.

THE WITNESS: May I see the report?

Q. (BY MR. LAIRD) Looks 1ike the date is June the
Sth, 2003

A Um-hum

Q I'm referring to the last page of your -- ths
Tast two

A, May I see the report?

THE COURT: Give him the whole report.
THE WITNESS: Thank you.
Her accident was in 2002, and she had none

of the disqualifying factors that the defendant does.

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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| in neurosurgery, did you

Q. (BY MR. LAIRD) I don't think I asked you
anything about that, Doctor.

A. I'm sorry.

Q. Did you recommend a discogram and if was
concordant with Tumbar pain at L-4, 5, then the two of
you would talk about doing surgery on her?

A. Back then I did, yes, sir.

Q. How many other patients have you done
discograms on?

A. In -- as I said to defendant's counsel, sir, I
have done it in the past. I no longer do it.

Q. You understand that other doctors and different
types of specialists continue to use discograms as a
valid medical tool, don't you?

A. It's not valid, sir, but they do use it. It's

been disqualified by many societies at this point.

a. You're not a neurosurgeon, are you?

A. I'm an orthopedic spine surgeon, sir.

Q Does that mean you're not a neurosurgeon?
A, That's correct, sir

Q. You're certainly not board certified in
neurosurgery, are you?

A No oir
AL NG, St

Q. You never attempted

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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A. No, sir.

Q. As a matter of fact
Ms. Rose, was concerned, not
discogram and indicated that
the pain, that is consistent

would go ahead and recommend

Not only did you do that,

as far as your patient,

only did you recommend a
if it was concordant with
with the pain, that you

surgery to her.

but this was in a

collision where the amount of the damage to her car was,

in your terms, minor approximately $2,000, correct?
A. Correct, sir.
Q. Less than the damage to his car, to Tom
Daniels' car, wasn't it?
A. Yes, sir.
THE COURT: Okay. Will you attorneys

approach real quick?

Ladies and gentlemen,

up and make noise.

why don't y'all stand

(Discussion off the record)

THE COURT: A1l right. Here we go.
Go ahead, MWr. Laird. I'm sorry.
Q. (BY MR. LAIRD) And as a matter of fact in that
patient, surgery was done on Ms. Rose, wasn't it?
A. It was. I've made mistakes. That was one of
them
Q. Then it's possible that you have made a mistake

MONICA A. LINDSTROM, CSR
OFFICIAL COURT REPORTER
67TH DISTRICT COURT
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coming into this courtroom at a $1,000 an hour for the
defendants to testify that the treating doctor should
not have even used a discogram, should not have done the
surgery on a patient who you've never seen, talked to,
or not even seen any films on; isn't that correct,

Dr. Bauer?

A. Well, at this point, sir, I know much more
about the medical 1iterature than I did in 2002. And I
would not do it again.

So I would say that the vast way to the
medical evidence and my knowledge of Mr. Daniels'

condition would say that I have not made an error.

Q. Is that a yes to my question?

A. I would say I have not made an error in this
case.

Q. Do you know how much knowledge, medical

Knowiedge, experience, and training as a neurosurgeon

that Dr. Ward has?

Do you know how much experience he has?

Q
A, I believe that he is board certified about the

same time I am, sir.

=

surgeries he has?
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A. About the same as I do, sir.

Q. Now you don't know that, do you?

A. I lTooked up when he graduated from medical
school, sir.

Q. That's not going to tell you how much

experience he has during -- doing back surgery, does it?
A. Not an exact number, sir.
Q. And you're a person who really doesn't even

lTike to do back surgery, aren't you?

A. I'm sorry, sir?

Q. You're a person who really doesn't even like to
do back surgery, aren't you?

A. No, sir. I do surgery when it's indicated, and
I think the patient is going to get better.

Q. Have you ever said that you -- you think you're
very, very, very careful and that's why you don't

operate on a 1ot of peopie, you ever said that?

A. I said I was very careful.

Q Have you ever said you don't operate on a lot
of people?

A I don't operate on as many people as others do.

Q. You've stated before that you don't operate on
a Tot of people, don't you?

A. I'm not sure what a lot of people is, sir

Q. Well, what did you mean when you said that you
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don't operate on a lot of people?

A. There are a lot of people who come to me asking
for surgery, and I choose not to operate on them because
I don't think that they're going to get better because
of issues of litigation, depression, or secondary gain.

Q. Now, as a doctor, don't you have an ethical
professional obligation to turn another doctor in if you
think that that other doctor has committed malpractice
on a patient? Don't you have such an obligation?

A, Yes, sir.

Q. Have you contacted the Texas State Board of
Medical Examiners about Dr. Ward?

A. There is a difference between disagreeing
whether something is necessary and committing
malpractice, sir.

Q. Have you contacted the Texas State Board of

Medical Examiners on Dr. Ward?

A. I have not, sir.

Q Have you contacted the Texas State Board of
Medical Examiners on any physician who has treated Tom
Daniels in this case?

A. I have not.

Q As a matter of fact, not only did you say that
you don't think discograms are worthwhile and that

Dr. Ward shculdn't have done that, shouldn't have used
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it in any consideration for surgery, you even go farther
and say epidural injections and facet injections are not
useful in individuals with this type of back pain after
a car wreck?

A. For long-term reljef, they're not, sir.

Q. You yourself have ordered injections on your
own patients who have been involved in car wrecks,
haven't you?

A. I have, sir.

Q. So on one hand in your report for the trucking
company, you put in here that epidural injections and
facet injections are not very useful, but at the same
time you go ahead and prescribe them for your own
patients?

A. When I have informed the patient that they're
for short-term gain only and that the patient
understands that, yes, sir.

Q. You don't know anything about that, though,

I don't know what, sir?

A.
Q. You don't anything about what the gain was to

rm vy oA

AntE e
FLEAN yvu MU T

KNIOW

A. I'm sorry. I only know what was in the
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records, sir.

Q. That's right. You have a very limited
knowledge of this case, don't you?

A. I have the knowledge of the medical records,
sir.

Q. And that's all1?

A. Correct, sir.

Q. But that didn't keep you from writing this
report indicating that epidural injections and facet
injections are not useful in the report that you did for
the trucking company, did it?

A. There are several references in the medical
literature that were appended to that opinion, sir.

Q. Medical literature, let's talk about that for
just a second, because you do provide a couple of
references in the report that you did?

A, I did, sir.

Q. As a matter of fact, I believe that you even
wrote MRI is a very poor indicator of the source of
lower back pain?

A I did

Q That's what you wrote, right?

A Um-hum, yes, sir

Q. And, Dr. Bauer, I went and jooked at those

articles that you cited. And that's some of them.
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A, Those are the two that I believe that I cited
that said that Tower MRI is a very poor indication of
the source of Tower back pain.

Q. And what the article really says is that MRI
alone may be a poor source without clinical correlation,
examining the patient, and finding out what the
patient's symptoms are to see if they connect with the
findings on the MRI, as opposed to just looking at an
MRI in a vacuum without any context re]éting to the
symptoms and examination of the patient.

That's what the article says, isn't it?

A. Um-hum. It says in that Tast sentence,
therapeutic or prophylactic interventions should not be
based solely on magnetic resonance abnormalities in the

absence of clinical indicators.

Q. And clinical correlation is essential to the
importance of abnormalities on MR images, right?

A. That were not present in this case, yes, sir.

Q You've never seen the films?

A I've seen the report, sir

Q. But you've never seen the films, have you?

A. I agreed to that, sir.

Q. And you didn't put the full statement in your
report, you only put part that MRI is a poor indicator
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